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Per Manoj Kumar Aqgarwal (Accountant Member)

1.  The captioned appeal by assessee for Assessment Year [AY]
2011-12 assails the order of the Ld. Commissioner of Income-Tax
(Appeals)-34 [CIT(A)], Mumbai, Appeal No. CIT(A)-34/Addl.CIT.15(2)/IT-
494/14-15 dated 21/03/2016 qua confirmation of certain addition on
account of maintenance charges for Rs.34.56 Lacs. The Assessment for
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impugned AY was framed by the Ld. Additional Commissioner of Income

Tax, Range 15(2), Mumbai [AO] u/s 143(3) of the Income Tax Act, 1961
on 21/03/2014.

2.1 Facts leading to the same are that assessee being resident firm
engaged as builders and developers was assessed u/s 143(3) at
Rs.3,41,54,410/- after sole disallowance of Rs.34.56 Lacs as against
returned income of Rs.3,06,98,411/- e-filed by the assessee on
22/09/2011.

2.2 During Assessment Proceedings, it was noted that the assessee
did not offer certain maintenance charges of Rs.34.56 Lacs stated to be
receivable from Trent Hypermarket Limited to tax in the impugned AY.
The assessee contended that the said receipt was in dispute and
received subsequently and hence, offered to tax in AY 2012-13.
However, not convinced, Ld. AO opined that the assessee following
mercantile system of accounting was required to offer the same to tax in
impugned AY and therefore, added the same to the income of the
assessee.

3. Aggrieved, the assessee contested the same without any success
before the Ld.CIT(A) vide impugned order dated 21/03/2016 where the
assessee reiterating the stand contended that the revenue was
recognized in the next AY in terms of Accounting Standard-9 issued by
ICAIl. However, Ld. CIT(A) rejected the same by noting that TDS was
deducted by the payee in the impugned AY and therefore, the additions
were justified. Aggrieved, the assessee is in further appeal before us.

4. The Ld. Counsel for Assessee [AR] drew our attention to the fact

that there was uncertainty as to the receipt of the income and the
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and the assessee has already paid the due taxes on the same in the
next AY and hence, additions were not justified. Our attention was
further drawn to the fact that credit of TDS has also been claimed in the
next AY only. Per Contra, Ld. DR justified the stand of lower authorities.
5.  We have carefully heard the rival contentions and perused relevant
material on record. It is trite law that income could not be taxed twice. It
is gathered from Ld. AR’s submissions that the assessee raised invoice
for Rs.47.02 Lacs against the payee on 21/04/2011 and received
payment of Rs.34.56 Lacs against the same. This fact lends certain
strength to the argument of Ld. AR that there was some dispute as to the
quantification of the charges to be received by the assessee. This is
further fortified by the fact that the assessee claimed the credit of TDS in
the next AY only. We also note that the assessee is a firm and subjected
to similar tax rate in impugned AY as well as in next AY. Hence, upon
factual matrix, we see no reason to disturb the already concluded
assessment of AY 2012-13. Therefore, the matter is restored back to the
file of Ld. AO to verify the facts that the assessee has offered the said
income in AY 2012-13 and also verify the fact that that credit of related
TDS has not been claimed in the impugned AY. If the contentions of the
assessee are found true, the impugned additions stands deleted else the
matter may be decided by Ld. AO as per law. Needless to say that the
adequate opportunity of being heard shall be provided to the assessee,
who, in turn, is directed to substantiate his claim in this regard failing
which the Ld. AO shall be at liberty to dispose-off the same on the basis

of material available on record.
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6. Resultantly, the assessee’s appeal stands allowed for statistical
purposes in terms of our above order.

Order pronounced in the open court on 10" January,2018
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